tion of assets upon plan termination. The distribution scheme is composed of six categories, 10 the last of which allocates assets "to all other benefits under the plan." 11 The circuits are split as to whether category six of section 4044(a) covers employees' benefit expectations including early retirement benefits. Part IV explores the public policy considerations relevant to the issue of whether BRISA should require employers to pay early retirement benefits prior to receiving a reversion of excess assets.
I. BACKGROUND: THE PROBLEM AND AN OVERVIEW OF BRISA
A. Reversions: The ''Problem,, Between 1980 and 1987, employers terminated 1,635 plans with reversions of $1 million or more. 12 These terminations resulted in distribution of approximately $22 billion to 1.8 million employees, 13 yielding on average $12,222.22 per employee. During the same period of time, employers received more than $18 billion from plan terminations, or 45% of the total, in residual asset reversions. 14 This works out to an average of $11,009,174 for each employer per plan terminated. Thus, terminations of benefit plans may greatly enrich the corporation.
Not only do plan terminations allow employers to receive large amounts of employee benefit plan assets, the terminations may result in nonpayment of early retirement benefits. For employees who expected to receive these benefits, this amounts to "chang[ing] the rules 10 . Categories one and two require that the distribution first return participant contributions. Category three mandates payment of annuities next. Category four provides for payment of basic benefits, at least up to a statutory maximum. Category five requires distribution of most remaining nonforfeitable benefits. ERISA § 4044(a)(l). 3, 1988) (No. 87-1868). Note that the Pension Benefit Guaranty Corporation ("PBGC") does not even attempt to keep statistics on reversions of less than $1 million. However, the PBGC did estimate that excess assets existed in at least 4,800 of the 6,800 plans terminated during 1986. Id. at 3. Nor is there any indication of whether any of the terminated plans were multi-employer plans. My breakdown of the statistics assumes not. While generally the scope of this Note is limited to pre-REA, large reversions remain an issue and I have therefore included post-REA data in this discussion of the problem. of the game." 15 Many defined benefit plans offer some type of early retirement option. 16 Typical early retirement plans provide that employees may retire, with favorable benefits, before the plan's normal retirement age. 17 However, to retire under an early retirement plan, employees usually must meet specified criteria, often a minimum age, a minimum service requirement, or both. 18 When employers terminate plans, employees who do not meet the minimum requirements, but who expect to meet these requirements in the future, often lose the opportunity to receive the early retirement benefits that they anticipated. For example, in many plant closings the workers' employment terminates and the employer does not offer alternative employment. At the time of the plant closing the employer will often terminate the retirement plan. Whether or not BRISA requires employers to pay early retirement benefits to employe~ before that employer may receive a reversion of excess plan assets will determine whether the employees receive any of their anticipated early retirement benefits.
B. General Background on ER/SA
Congress promulgated BRISA in an attempt to protect employees' entitlements to benefits under existing retirement plans and to encourage institution of new, expanded plans. 19 BRISA's provisions apply, with only limited exceptions, 20 to any employee benefit plan sponsored by employers, employee organizations, or jointly sponsored plans, where the employer or employees are "engaged in commerce or 15 17. Normal retirement age is the age, "as established by a plan, when retirement normally occurs." EMPLOYEE BENEFIT PLANS: A GLOSSARY OF TERMS 90 (J. Lehman 6th ed. 1987) [hereinafter GLOSSARY]. ERISA requires that this age be not more than the later of age 65 or ten years of plan participation. ERISA § 3(24), 29 U.S.C. § 1002(24) (1982) .
18. J. GEE, supra note 16, at 1[ 240.1.
19. The House report states that Congress designed ERISA to: (1) establish equitable standards of plan administration; (2) mandate minimum standards of plan design with respect to the vesting of plan benefits; (3) require minimum standards of fiscal responsibility by requiring the amortization of un· funded liabilities; (4) insure the vested portion of unfunded liabilities against the risk of premature plan termination; and (5) promote a renewed expansion of private retirement plans and increase the number of participants receiving private retirement benefits. [Vol. 87:1034 in any industry or activity affecting commerce." 21 Congress organized BRISA into four titles. Title I provides definitions, scope, and administrative requirements, as well as remedies arid penalties. Title II primarily contains Internal Revenue Code amendments. Title III designates agency authority for the implementation and administration of BRISA. Title IV covers the termination of pension plans, creates the Pension Benefit Guaranty Corporation ("PBGC") and outlines the benefit insurance program. 22 Congress divided responsibility for administering BRISA between the Department of Labor, the PBGC, and the Internal Revenue Service ("IRS"). 23 The Department of Labor received primary authority over fiduciary standards, including prohibited transactions. 24 The PBGC governs administration of plan terminations and the termination insurance program. 25 The IRS supervises ERISA's minimum standards for participation, 2 6 vesting, 27 and funding. 2s
II. EARLY RETIREMENT BENEFITS AS ACCRUED BENEFITS
This Part shows that it is unclear whether BRISA requires em- 26. "An employee who is getting credit towards the contributions or benefits provided under the plan is called 'participant,' and is said to be 'covered' by the plan." 1 G. BOREN, supra note 4, at 3:02. 27. Vesting is the method by which an employee's accrued benefit becomes nonforfeitable. 1 G. BOREN, supra note 4, at § 3:09. See also GLOSSARY, supra note 17, at 140 ("An employee's right to receive a present or future pension benefit vests when it is no longer contingent upon his remaining in the service of the employer."). The entire accrued benefit may become nonforfeitable at the same point in time. Alternatively, the employee's benefit may vest by increasing percentages. 1 G. BOREN, supra note 4, at § 3.09. 28. Klimkowsky & Lanoff, supra note 23, at 95. In a funded defined benefit plan, the employer contributes enough on a regular basis to meet the projected cost of paying the offered benefits. J. GEE, supra note 16, at 11240.2. See also GLOSSARY, supra note 17, at 58 (A funded retirement plan is a "plan under which funds are set aside in advance to pay expected benefits."). An actuary calculates the amount of the necessary contribution, taking into account plan experience and projections on compensation, turnover and investment income. The employer receives a tax deduction for necessary contributions. J. GEE, supra note 16, at 11240.2. These employer contributions result in a funded plan. Ensuring at least a minimal level of funding was one of Congress' goals in passing ERISA. See supra note 19 for the statement of congressional purpose contained in the House Report. By comparison, in unfunded plans employers must pay the benefits out of the general corporate treasury when the benefits become due. Plans offering these kinds of benefits exist only infrequently. Unfunded plans are seldom qualified under ERISA since they do not meet minimum funding requirements.
ployers to pay all accrued benefits upon plan termination. The circuits are in conflict on the question of whether early retirement benefits are accrued benefits. The Second Circuit has stated that early retirement benefits are accrued; 29 the Third Circuit has held that early retirement benefits are not accrued. 30 The Fourth Circuit has held that early retirement benefits may or may not be accrued, depending on two variables: (1) whether the benefits are funded or unfunded; and (2) whether they are contingent or non-contingent. 31 Both the statute and legislative history contain ambiguous language. Therefore, the courts on each side of the circuit split quote identical provisions in support of their opposite holdings. 32 The regulations of the IRS and PBGC do not clearly resolve this issue either -they arguably conflict both with themselves and with each other. However, the IRS has interpreted accrued benefits as including early retirement benefits that were funded and non-contingent. The PBGC has declined to take a position on the issue.
A. ERISA 's Requirement That All Accrued Benefits Be Paid upon Plan Termination
Section 4044(d)(l) allows employers to keep reversions only after satisfying all liabilities. Accrued benefits constitute liabilities because I.R.C. section 41 l(d)(3) provides that when an employer terminates a plan, "the rights of all affected employees to benefits accrued to the date of such termination ... to the extent funded as of such date ... are nonforfeitable." 33 Section 403(d)(l) requires that "[u]pon termination of a pension plan ... the assets of the plan shall be allocated in accordance with the provisions of section 4044." 34 Section 4044(a) provides for payment of all nonforfeitable benefits. 35 I.R.C. section 401(a)(2) provides that plan assets must first be used to satisfy "all liabilities with respect to employees." 36 The key issue in interpreting and administering this language is whether any given benefit is an "accrued benefit." In Sutton v. Weirton Steel Division of National Steel Corp., 44 employees sued to prevent a plan change which eliminated unfunded, contingent early retirement benefits. The plan change was part of an anticipated employee buyout of the Weirton Steel Division of National Steel Corporation ("National"). National agreed to continue the early retirement program for five years from the date of the sale. At that point the early retirement plan would be terminated. The benefits at issue were unusual because they were only to be paid in the event of a plant shutdown or layoff. 45 For this reason the benefits were contingent. Also, the benefits were unfunded as they would have been payable directly from National's corporate treasury. 46 such unfunded, contingent benefits were ancillary4 7 and therefore not accrued. 48 In Bencivenga v. Western Pennsylvania Teamsters and Employers Pension Fund, 49 an employee challenged the pension plan's right to raise the discount factor applied to equalize the benefits elected by an employee retiring at an early age with those the employee would have received had he waited until normal retirement age. Application of the revised discount factor resulted in Bencivenga receiving a monthly pension benefit of $319, compared to the $440 per month which he had expected. so The court relied on the language of BRISA, legislative history, case law, and administrative regulations to reach its holding that early retirement benefits are not accrued benefits and that therefore BRISA does not prohibit this type of modification. 51 The court believed that the plain meaning of BRISA's definition of accrued benefits as those "expressed in the form of an annual benefit commencing at normal retirement age" 52 was that only normal retirement benefits may be accrued benefits. The court also pointed to legislative history which, it asserted without e~planation, supported its view of BRISA's plain meaning. 53 The court next relied on Sutton without explaining why the Sutton court's rationale regarding unfunded, contingent benefits would be applicable to the funded, non-contingent benefits at issue. 54 Finally, the court reviewed two seemingly contradictory IRS reguJations. One regulation, which prohibited decreases of accrued benefits, stated that "[p ]Ian provi~ions indirectly affecting accrued benefits include ... actuarial factors for determining optional or early retirement benefits. " 55 The court noted that the IRS had issued a revenue ruling indicating that such a change in the discount factor violated this regulation. 56 The court decided that this interpretation of early retirement benefits as accrued benefits was not controlling because "unlike authorized regulations, revenue rulings; as interpretive actions, do not have the force of law and we need not accept the full breadth of the 47 IRS's theory." 57 The concurrence placed special emphasis on the fact that this regulation included the word "indirectly."58 A second, conflicting regulation stated that:
In general, the term 'accrued benefits' refers only to pension or retirement benefits. Consequently, accrued benefits do not include ancillary benefits not directly related to retirement benefits .... For purposes of this paragraph a subsidized early retirement benefit which is provided by a plan is not taken into account, except to the extent of determining the normal retirement benefit under the plan . . . . 5 9
The court found that the original discount factor ·resulted in benefits which exceeded the normal early retirement benefit. It held that this excess was a subsidy and clearly unprotected by the second regulation. 60 In Ashenbaugh v. Crucible Inc., 1975 Salaried Retirement Plan, 61 the employer had closed a plant and terminated the employees. Consequently the workers were prevented not only from gaining additional years of credited service but also from working for the company until they reached a designated minimum retirement age. This, in turn, caused a partial plan termination. 62 A group of former employees sued, claiming, among other things, entitlement to the early retirement benefits offered under the company's thirty year benefit plan though they had not yet met all of the technical requirements of the plan such as attainment of a minimum age and number of years of service because the employer had made it impossible for them to meet those requirements. 63 In making this decision, the majority found it unnecessary to decide the issue of whether the early retirement benefits in dispute were accrued, but stated, in dicta, that the court would continue to follow Bencivenga and therefore those benefits were not accrued benefits. 64 However Cir. 1985) . Although it explicitly stated that the benefits at issue were accrued, the court remanded for a determination of whether MCI or Western Union had actually withdrawn early retirement assets from the plan. The Amato court's finding that the early retirement benefits were accrued was in the context of a plan amendment as opposed to a plan termination. 773 F.2d at 1414. In fact, the Blessit en bane court distinguished Amato on that basis in the context of an alternative line of argument. Blessit v. Retirement Plan for employees of Dixie Engine Co., 848 F.2d 1164,1174-75 (11th Cir. 1988 ). See infra text accompanying notes 138-46 for a discussion of Blessit. However, the Amato court's reasoning seems applicable to plan terminations. See infra note 137. crued benefits. In Amato, employees challenged their employer's pension plan modification. Microwave Maintenance Corporation and M.C.I. Communications Corporation (collectively "MCI"), had recently acquired their subsidiary, Western Union. Since at least the 1950s, Western Union's pension plan had provided various options which allowed employees to retire with full pension benefits prior to age sixty-five. 66 In 1982, MCI and Western Union eliminated all of the favorable early retirement options. 67 Most of the plaintiffs had more than twenty years of service prior to the plan modification and expected to receive the unreduced early retirement benefits upon attainment of the minimum age. 6s The employees based their claims on section 204(g) 69 and I.R.C. section 41 l(d)(6) 70 which prohibit an employer from reducing accrued benefits by plan amendment. The issue then became whether or not the eliminated benefits were accrued benefits. Relying on "the language, purpose and legislative history of the statute," 71 the court held that the early retirement benefits were accrued benefits. The court first looked to the statutory language of BRISA section 3(23) which defines accrued benefits as those "expressed in the form of an annual benefit commencing at normal retirement age .... " 72 In Amato the original plan provided that the same formula be used to calculate both early retirement benefits and age sixty-five retirement benefits. The court stated that a finding that the early retirement benefits were not accrued benefits would be tantamount to reading the words "in the form of" out of the statute. The. court also reasoned that allowing too much freedom in defining accrued benefits would permit employers to undermine BRISA's purpose of "assuring employees that they would not be deprived of their reasonably-anticipated pension benefits." 73 The court rejected the district court's argument from a House report on BRISA which stated that:
In the case of a defined benefit plan the bill provides that the accrued benefit is to be determined under the plan, subject to certain requirements. The term "accrued benefit" refers to pension or retirement bene·fits and is not intended to apply to certain ancillary benefits, such as medical insurance or life insurance, which are sometimes provided for 66. The less preferable early retirement plan alternative would have provided an actuarial reduction for the age differential between the employee's age at early retirement and age 65.
67 The appeals court said that "the context demonstrates that Congress was not referring to unreduced early retirement benefits (which are not mentioned) but to benefits that are temporary or ancillary in nature." 75 Instead, the appeals court found persuasive the enactment of more recent legislation, the Retirement Equity Act of 1984 76 ("REA"). REA explicitly prohibited the elimination of early retirement benefits in circumstances like those in Amato. While REA was enacted by a different Congress from the one that enacted BRISA, its legislative history led the court to believe that the Senate viewed REA as simply "a codification of existing law as interpreted by IRS regulations." 77 The court found this convincing in spite of the fact that the Senate Finance Committee's report on REA indicated that "no inference is to be made on the basis of this clarification as to the scope of the prohibition before the effective date of the provision." 78 The Amato court also noted the existence of an IRS determination letter, entitled to some deference, which stated that the plan amendment "impermissi- In the case of a defined benefit plan the bill provides that the accrued benefit is to be determined under the plan, subject to certain requirements. The term "accrued benefit" refers to pension or retirement benefits and is not intended to apply to certain ancillary benefits, such as medical insurance or life insurance, which are sometimes provided for employees in conjunction with a pension plan, and are sometimes provided separately. To require the vesting of these ancillary benefits would seriously complicate the administration and increase the cost of plans whose primary function is to provide retirement income. Also, where the employee moves from one employer to another, the ancillary benefits (which are usually on a contingency basis) would often be provided by the new employer, whereas the new employer normally would not provide pension benefits based on service with the old employer.
Also, the accroed benefit to which the vesting roles apply is not to include such items as the value of the right to, receive benefits commencing at an age before normal retirement age, or
so-called social security supplements which are commonly paid in the case of early retirement but then cease wheri the retiree attains the age at which he becomes entitled to receive current social security benefits, or any value in a plan's joint and survivor annuity provisions to the extent that exceeds the value of what the participant would be entitled to receive under a single life annuity. bly affects accrued benefits." 79 Finally, the court commented that case law did not provide much assistance. 80 In Collins v. Seafarers Pension Trust, 81 employees sued the trustees and the pension fund of a.multi-employer plan to prevent elimination of "early normal pension" benefits. A district court in the Fourth Circuit held, on review of the defendants' motion to dismiss, that a funded and non-contingent "early retirement pension [that] is an integrated part of a retirement plan, would fall within the scope of accrued benefits." 82 While the court acknowledged that circuits had split on whether or not early retirement benefits are accrued benefits, the court looked to that part of the legislative history that states that ancillary benefits are not accrued benefits. The district court reasoned that the type of funded, non-contingent early retirement benefits at issue "more closely fits the category of pensions, it is not merely an ancillary benefit. "83 The district court also used the funded, non-contingent nature of the benefits at issue to distinguish the case from Sutton where the Fourth Circuit Court of Appeals held that unfunded and contingent benefits were not accrued benefits. 84 On review, the appeals court agreed that the benefits were accrued benefits. 85 Other cogent, although admittedly fact-specific, arguments for finding early retirement benefits to be accrued are found in Judge Mansmann's partial dissent in Ashenbaugh v. Crucible Inc., 1975 Salaried Retirement Plan. 86 Judge Mansmann argued that the case was distinguishable from Bencivenga and that the thirty year benefits at issue in Ashenbaugh were accrued benefits in certain circumstances. He believed that where the employee had met the thirty year service requirement, that the employee's thirty year benefits had accrued even if the employee did not meet the minimum age requirement of sixtytwo at the time the plan terminated. He pointed out that, contrary to the facts in Bencivenga, the plan in Ashenbaugh was not ongoing with respect to the plaintiffs. Also, the thirty year benefit plan at issue in Ashenbaugh did not grant greater benefits to the employees than they would have received at normal retirement age. Therefore, Judge Mansmann found inapplicable the Bencivenga court's analysis that early retirement benefits constituted a subsidy. 87 87. The Bencivenga court had decided that such subsidies were ancillary benefits and were precluded from being accrued benefits by the House report, see supra text accompanying note 60.
[Vol. 87:1034 a plan that had been terminated with respect to the plaintiffs and which gave benefits equal to the normal retirement benefits. Also, REA treats early retirement benefits as accrued benefits in some circumstances, and, like the court in Amato, Judge Mansmann believed that Congress simply codified existing law when it passed REA. Judge Mansmann also stated that the benefits should be treated as accrued in order to give effect to congressional intent and "as in Amato, to give the statutory language force and effect." 88 Finally, Judge Mansmann pointed out that even if the early retirement benefits at issue were not accrued, the policies underlying BRISA would require their payment. He noted that Congress viewed pensions as deferred wages for work already performed by employees and that, therefore, allowing employers to retain the money that they contributed to fund early retirement benefit plans would result in unjustly enriching employers. 89 The circuit courts are thus in conflict on the issue of whether early retirement benefits are accrued benefits. The Second Circuit, based on its reading of the statutory language, legislative history, and administrative regulations, held that early retirement benefits are included in BRISA's definition of accrued benefits. 90 However, the Third Circuit, based on its interpretations of the same statutory language, legislative history, and administrative regulations, held that early retirement benefits are not accrued benefits. 91 The Fourth Circuit bas relied on the same information to reach different conclusions depending on whether the benefits at issue are funded and non-contingent versus unfunded and contingent. 92 Although all courts appear to base their decisions on the statutory language, legislative history, administrative regulations, and agency interpretations, they have reached opposing results. In an attempt to clear up this confusion, the next section analyzes the applicable statutory language and legislative history. That is followed by Section D, which reviews the administrative regulations and the interpretations of the agencies responsible for enforcement.
C. Statutory Language and Legislative History
The definition of accrued benefits appears in BRISA section 3(23):
(23) The term "accrued benefit" means-(A) in the case of a defined benefit plan, the ~dividual's accrued benefit determined under the plan and, except as provided in section 1054(c)(3) of this title, expressed in the form of an annual benefit commencing at normal retirement age .... 9 3 In Bencivenga, the court used this language to support its conclusion that the early retirement benefits at issue were not accrued benefits. The court, in part, based its holding on the idea that "in the context of 'accrued benefits,' ERISA's specific reference is to normal, rather than early, retirement." 94 In contrast, the Amato court and Judge Mansmann in Ashenbaugh cited the very same statutory provision as supporting their conclusions that the early retirement benefits at issue in those cases were accrued benefits. The Amato court stated that "it is apparent that the 'form of' language . . . was designed to require that a plan assure a retiree of at least as much as an actuarially-reduced equivalent but not to permit the employer to deprive him of any more that might be provided-by the plan." 95 In Ashenbaugh, Judge Mansmann cited with approval this portion of the Amato opinion. 96 Also confusing is the statute's circular reference to the employee's accrued benefit when the statute allegedly defines "accrued benefit." Therefore, as the court noted in Shaw v The term "accrued benefit" refers to pension or retirement benefits and is not intended to apply to certain ancillary benefits, such as medical insurance or life insurance, which are sometimes provided for employees in conjunction with a pension plan, and are sometimes provided separately. To require the vesting of these ancillary benefits would seriously complicate the administration and increase the cost of plans whose primary function is to provide retirement income. . . . Also, the accrued benefit to which the vesting rules apply is not to include such items as the value of the right to receive benefits commencing at an age before normal retirement age, or so-called social security supplements . This passage has been subject to two opposing interpretations. The court in Amato believed that this report "sheds no light on the meaning to be given to the term 'accrued benefit' " in the context of the early retirement benefits at issue in that case. 99 Supportive of that view is the fact that health care insurance and life insurance are generally viewed differently by BRISA from pension benefits which provide income. For example, BRISA treats benefits like health care and life insurance separately as "welfare" benefits. 100 Early retirement benefits are unlike welfare benefits in at least two respects. First, BRISA requires employers to fund early retirement benefits as part of the employer's regular retirement plan funding. Employers do not fund welfare benefits on the same tax deferred basis. 101 Second, early retirement benefits pay a monthly income to employees, as do regular retirement benefits. Welfare benefits generally do not. These differences seem to be behind the Collins court's finding that "funded, non-contingent early retirement benefit[s] more closely fit[] the category of pensions, [they are] not merely ... ancillary benefit [s] ."to2 Also, the report contrasts two types of benefits. The primary purpose of' one type is to provide retirement income while the other provides specialized, ancillary benefits. Again, it seems clear that early retirement benefits are more like the former than the latter.103
In contrast, in Bencivenga and Ashenbaugh the courts relied on the same section of the House report to reach the diametrically opposite conclusion that early retirement benefits are "ancillary" benefits and thus not accrued. 104 In Bencivenga, the court merely states that the report "indicates that the Act was not intended to assure the sanctity of early retirement expectations." 105 In Ashenbaugh, the court notes that other courts have relied on this section when deciding claims to early retirement benefits. 10 6 While the explicit mention of "early retirement benefits" in the Conference Committee report might remove some of the ambiguity associated with the House report, to date courts have focused exclusively on the House report. The petitioners in Tilley also noted that the Administration opposed including early retirement benefits among accrued benefits. (funded, post retirement pension increases are "accrued" and not "ancillary" but implying that early retirement benefits are "ancillary") and Petrella v. NL Indus., Inc., 529 F. Supp. 1357 (D.N.J. 1982) (holding that early retirement benefits as well as life insurance and major medical benefits are "ancillary" and not "accrued").
D. IRS and PBGC Regulations
The IRS has promulgated two seemingly conflicting regulations that deal with accrued benefits and early retirement benefits. Revenue rulings applying these regulations, however, consistently indicate that funded and non-contingent early retirement benefits are accrued benefits. The IRS has interpreted its own regulations as defining early retirement benefits as accrued benefits. The PBGC, on the other hand, has expressly refrained from taking a position on the issue.101 Although courts should normally accord great deference to the interpretation of the agencies that are respo~sible for ERISA administration, 108 the particular facts behind this issue make less deference appropriate.
One IRS regulation provides that "[p]lan provisions indirectly affecting accrued benefits include, for example, provisions relating ... to actuarial factors for determining optional or early retirement benefits. " 109 The IRS clarified this regulation in an amicus brief in the Amato case 110 by stating that "a plan amendment which eliminates unreduced early retirement benefits ... involves a change in the plan's actuarial factors that impermissibly affects accrued benefits." 111 There is no reason to distinguish in this respect between plan amendments and plan terminations. In fact, in Tilley the employer was terminating the plan. 112 Plan terminations have at least as disastrous an effect on early retirement benefits as the effect of plan amendments.
However, another IRS regulation appears to be in conflict. It provides, in pertinent part, that:
In general, the term 'accrued benefits' refers only to pension or retirement benefits. Consequently, accrued benefits do not include ancillary benefits not directly related to retirement benefits. . . . For purposes of this paragraph a subsidized early retirement benefit which is provided by a plan is not taken into account, except to the extent of determining the normal retirement benefit under the plan ... Since 1983, however, the IRS has appeared to soften its position to permit any assets above bare termination liability to revert to the employer, not just those assets that were mistakenly contributed to the plan. This broader definition of residual assets permits employers to strip out of the plan assets that are only artificially "excess." [Vol. 87:1034 Early retirement benefits have therefore been called "ancillary benefits" based on this regulation. 114 As noted earlier, the relevant House report states that accrued benefits do not encompass "ancillary benefits." 115 The conflict in the applicable IRS regulations robs them of any determinative significance. However, the IRS seems to believe that, at least in some circumstances, early retirement benefits are accrued benefits. In an amicus curiae brief in Amato, the IRS argued that early retirement benefits are included in section 411 's definition of accrued benefits. 116 At issue were funded, non-contingent benefits. In contrast, in .an amicus curiae brief in Tilley, the PBGC declined to take a position on the issue of whether funded, non-contingent benefits were accrued. 117 Normally courts should extend to the PBGC, the IRS, and the Department of Labor, the great deference typically accorded to the interpretation of the agencies responsible for administration of the statute being construed. 118 However, the courts should accord much less deference in cases where the agencies' interpretations are unclear and the agencies' own regulations are in disarray. 119 Courts also arguably owe less than the usual standard of deference to the IRS's interpretations of accrued benefits because the PBGC, not the IRS, is the agency charged specifically with administering plan terminations.120 While explicitly recognizing the IRS's interpretation, the PBGC has declined to make any interpretation of its own. 121 Therefore, some controversy remains as to whether early retirement benefits are accrued benefits as that term is used in BRISA.
Before reviewing how public policy considerations affect the determination of this issue, Part III considers an alternative argument offered for requiring employers to pay early retirement benefits prior to receiving any reversion -the terms of section 4044(a)(6). All of Part III rests on the assumption, arguendo, that early retirement benefits are not accrued benefits.
III. DOES BRISA SECTION 4044(A)(6) REQUIRE PAYMENT OF EARLY RETIREMENT BENEFITS?
The circuit courts are split on whether section 4044(a)(6) requires payment of early retirement benefits upon plan termination. Section 4044(a) establishes a priority scheme for payment of plan assets when an employer terminates its pension plan, but the statutory language and the legislative history are ambiguous on the question of whether section 4044(a)(6) mandates distribution of assets in payment of early retirement benefits. Though the regulations themselves do not clearly resolve the problem, both the IRS and the PBGC believe that section 4044(a)(6) does not mandate payment of early retirement benefits.
A. The Cases
The circuit courts are in conflict as to whether section 4044(a)(6) requires payment of early retirement benefits. interpreting the plain meaning of category six -"all benefits under the plan" 128 -as applying to all benefits, not just accrued benefits. The court found support for its holding in a PBGC regulation which states that "[t]he benefits assigned to priority category [six] with respect to each participant are all of the participant's benefits under the plan, whether forfeitable or nonforfeitable." 129 The court then had to reconcile language of a PBGC comment to the effect that "priority category 6 will contain the value of accrued forfeitable benefits of a participant." 130 Obviously not a believer in the maxim expressio unius est exclusio alterius, 131 the court did this by saying that the comment only indicates one type of benefit covered by category six but does not preclude the inclusion of other types of benefits. The court also stated its belief that the Conference Committee's act in changing the House version of the bill from "other accrued benefits" to "all other benefits under the Plan" 132 was indicative of a congressional intent, "not to limit the allocation requirement to accrued benefits but to require that, as long as assets were available, they should be used to meet participants' benefit expectations based upon the Plan's full benefit structure." 133 In Tilley v. Mead Corp., 134 employees challenged the right of their employer, Mead Corporation, to use a "normal retirement" reduction instead of an "early retirement" reduction in calculating benefits upon plan termination. 135 The normal retirement reduction which Mead used took the normal retirement age of sixty-five as the starting point and then reduced the benefit to a present value based on the employee's age at the time of plan termination. The early retirement reduction, which the employees requested, would have taken the early retirement age of sixty-two as the base and then reduced to a present value based on the employee's age at the time of plan termination. The total difference for the six plaintiffs amounted to $56,476.92. The court reviewed the Second Circuit's reasoning in Amato and relied on the same rationale to hold that section 4044(a)(6) required Mead to pay the additional benefit gained by using the early retirement actuarial reduction before the employer could retain a reversion of excess assets. 136 The court distinguished its earlier opinion in Sutton which 128. ERISA § 4044(a)(6), 29 U.S.C. § 1344(a)(6) (1982). 129. 773 F.2d at 1415 (quoting 29 C.F.R. § 2618.16 (1984) held that early retirement benefits were not accrued benefits and therefore no requirement of payment existed, on the basis that the benefits in Sutton were unfunded and contingent. 1 3 7 In contrast, other circuits have recently taken the opposite position, holding that section 4044(a)(6) does not require payment of early retirement benefits. In Blessitt v. Retirement Plan for Employees of Dixie Engine Co., 138 employees claimed entitlement not to a more favorable calculation of their benefits based on a pro rata share of their expected early retirement benefits, but instead to the full, unreduced pension benefits that they would have received had the plan termination not prevented them from working until normal retirement age. 13 9 An Eleventh Circuit Court of Appeals panel followed the Amato and Tilley courts to hold that the employees were entitled to their unaccrued, forfeitable benefits. 140 It agreed that the proper interpretation of section 4044(a)(6) requires that employers use available plan assets to meet the employees' "benefit expectations based upon the Plan's full benefit structure."141 However, a petition for rehearing was granted, and the en bane court held that the employees were not entitled to any benefits except the vested portion of normal retirement benefits which their employer, Dixie Engine Company, had already paid. 142 The court first stated its understanding of the plain meaning of the statute, emphasizing the words "under the plan." It explained that these words limit employees' entitlement to those benefits for which the employees had met all of the plan criteria. The court noted that the plan did not promise benefits based on expected future years of service. 143 Because Dixie Engine had paid all benefits for which the employees had met the plan criteria, the court found that both IRS regulations and BRISA allowed Dixie Engine to retain excess plan assets consistently with section 4044(a)(6). The court also deferred to the IRS and PBGC, both of which interpret section 4044(a)(6) as not requiring payment of nonaccrued benefits.144
In reviewing the case law, the court distinguished Amato and Ti!-137. 815 F.2d at 991-92. The court also distinguished Sutton because it dealt with a plan modification whereas Amato dealt with a plan termination. This does not appear to be a significant difference because even in Sutton the employer was eliminating the employees' right to ever receive an early retirement benefit once the five year 'grace period' expired. 141 The employee plaintiffs sought early retirement benefits when the closing of their plant resulted in the partial termination of both their pension plan and their opportunity to meet the requirements for early retirement benefits. 148 The court held that section 4044(a)(6) merely marshals distribution of assets and does not grant substantive rights. It agreed with the Blessitt court's view of the plain meaning of section 4044(a)(6) and noted the opposition by both the PBGC and IRS to any interpretation that section 4044(a)(6) requires payment of early retirement benefits.149
Therefore, these court decisions do not provide a uniform interpretation as to whether section 4044(a)(6) requires payment of early retirement benefits before an employer may receive a reversion of excess assets. The Second and Fourth Circuits have held that section 4044(a)(6) requires use of plan assets to meet employees' benefit expectations, including their expectation for early retirement benefits. 150 However, the Eleventh and Third Circuits have rejected that reasoning and held that section 4044(a)(6) does not mandate payment of early retirement benefits. 151 In an attempt to resolve this disagreement, the next section examines the statutory language and the legislative history of section 4044(a)(6). 
B. Section 4044(a)(6) and Its LegislatiVe History
The statutory language of section 4044(a)(6) and the legislative history are ambiguous as to whether early retirement benefits are included in the benefits that an employer must pay upon plan termination. The plain language of the statute does not resolve the question; it is vague and thus supports opposing interpretations. Attempting to interpret the language in an internally consistent manner does not yield a dispositive answer. The legislative history is equally vague; the Conference Committee that wrote the language left no clues as to its intent on whether section 4044(a)(6) encompasses early retirement benefits.
Section 4044(a) prioritizes the order of benefit payments upon plan termination.1 52 This prioritization becomes important when the plan does not contain enough assets to pay all of the benefits owed to employees.153 Section 4044(d)(l) allows employers to retain only those excess assets remaining after the employer has distributed all plan liabilities in accordance with the distribution requirements of section 4044(a). 154 By stating in category six that employers must pay "all other benefits under the plan," 155 section 4044(a)(6) appears to indicate that em-152. § 4044(a) provides in pertinent part: § 4044. Allocation of assets (a) Order of priority of participants and beneficiaries In the case of the termination of a single-employer defined benefit plan, the plan administrator shall allocate the assets of the plan (available to provide benefits) among the participants and beneficiaries of the plan in the following order:
(1) First, to that portion of each individual's accured [sic] benefit which is derived from the participant's contributions to the plan which were not mandatory contributions. [Vol. 87:1034 ployers must pay employees all benefits. This would include early retirement benefits when a plan specifically makes provision for such benefits. However, the import of the language "under the plan" 156 is unclear. The en bane court in Blessitt held that this language excluded unaccrued benefits for employees who do not meet the plan's eligibility requirements when the plan is terminated. 157 This interprets the section to deny actively benefits to employees who are too young or have too little service, or both, to qualify for early retirement benefits at the time the employer terminates the plan. Alternatively, section 4044(a)(6) may merely be a ranking provision, simply ordering the distribution of those benefits which BRISA guarantees elsewhere.
Interpreting category six as excluding unaccrued benefits could render it meaningless if all accrued benefits are covered by categories one through five and if employers need pay only accrued benefits. Category five requires payment of "all other nonforfeitable benefits •••• "1 58 Thus, in termination situations, category five arguably acts as a "clean up" category covering all accrued benefits because I.R.C. section 41l(d)(3) requires that upon termination all accrued benefits become nonforfeitable. 159 An interpretation, then, that category six only encompasses accrued benefits violates the canon of statutory construction that statutory provisions should be read with an effort to give them some reasonable content, since it may be presumed that Congress wrote the provision for a purpose. 160 If this interpretation of category five is correct, category six should be read as pertaining to some non-accrued benefits, such as early retirement benefits.
However, categories one through five do not cover accrued, forfeitable benefits that become nonforfeitable as a result of plan termination. Categories one through four clearly exclude these benefits. 161 Category five also excludes benefits that become nonforfeitable as a result of plan termination. 162 Therefore, category six must cover accrued, forfeitable benefits that become nonforfeitable by termination of the plan. Category six requires only that the benefits arise under the plan. 163 Because category six governs payment of accrued, forfeitable enefits that become nonforfeitable solely as a result of the termination of a plan will be considered forfeitable"). Note, however, that this result is dictated, not by the language of the statute, but by an IRS regulation.
163. These would include any nonvested benefits where the plan provided for 100% vesting of nonvested benefits upon plan termination. See, e.g., Amicus Curiae Brief for the National benefits that become nonforfeitable due to termination, category six would not be rendered a nullity by interpreting it as excluding unaccrued benefits. Thus, no need exists for interpreting category six to include unaccrued benefits. However, as noted earlier, the statutory language does not clearly exclude unaccrued benefits.
The Amato 164 and Tilley 165 courts placed great emphasis on the BRISA Conference Committee's change in the language of section 4044(a)(6). Those courts interpreted the change as an indication that "all other benefits" truly means all benefits. The House version of BRISA included a category (d) which required payment of "other accrued benefits." The Conference Committee retained similar language in what is now category six, but, most significantly, dropped the word "accrued." 166 On the surface, this appears to indicate that the Conference Committee meant the category to encompass unaccrued benefits, such as early retirement benefits, for which the employees had not necessarily met all the plan criteria.
Nonetheless, this interpretation is inconclusive. First, a Conference Committee's unexplained changes in a bill do not always serve as a reliable indicator of congressional intent. 167 Second, it is possible that the Conference Committee's deletion of the word accrued was simply inadvertent. 168 Finally, requiring payment of benefits for which the employees had not met the plan's requirements represents a significant change from the House and Senate versions. The Senate version allowed reversion to the employer after the employer distributed all employee contributions, "benefits in pay status at least 3 years," and "other insured benefits." 169 Under this language, employees would have received only their insured, accrued benefits. The House version, . though more liberal than the Senate version, would only have required distribution of the earnings on. employee contributions and any special benefits which the plan explicitly offered to pay upon termination of the plan in addition to accrued benefits. 170 fore, reading section 4044(a)(6) as requiring payment of unlimited benefit expectations dramatically expands the coverage of the section over the narrower versions of the section sent to the Conference Committee by both the Senate and the House. In other sections, where the Conference Committee made substantial changes to the House and Senate proposals, they carefully explained the changes.17 1 It seems likely that they would have done the same thing with section 4044(a)(6) had they meant to cause a change of the significance of adding mandatory payment of large dollar amounts of unaccrued benefits such as early retirement benefits. However, even without interpreting section 4044(a)(6) as covering unaccrued benefits, 4044(a) as a whole covers more than either the House or the Senate version would have.
This examination of the statutory language and legislative history shows that evidence exists for interpreting the statute either way. Those in favor of a broad interpretation, which would require payment of early retirement benefits, can point to the words "all other benefits" 172 and the Conference Committee's deletion of the word accrued from what ultimately became category (6). Those desiring to limit the scope of section 4044(a)(6) so that it does not require payment of early retirement benefits, can rely on the words "under the plan, " 173 and the lack of any explanation by the Conference Committee for its deletion of the word "accrued." Because the language and legislative history 174 do not provide the basis for a clear interpretation, the next section turns to a review of the administrative regulations that deal with section 4044(a)(6) and the agencies' interpretation of those regulations.
C. IRS and PBGC Regulations
Both the PBGC and the IRS interpret their regulations to mean that section 4044(a)(6) does not require an employer to pay any early retirement benefits. In this situation, the courts should accord great deference to the interpretations of.the agencies responsible for administration of statutory programs.
BRISA requires that until employers satisfy all plan liabilities, they use plan assets for the "exclusive benefit of [their] employees .... " 175 However, once the employer satisfies all liabilities, the employer may retain excess assets if the specified conditions of section 4044( d)(l) are met. 176 The regulations promulgated by the IRS and the PBGC that deal with these statutory provisions do not clearly resolve the issue of whether early retirement benefits are among those liabilities that an employer must satisfy before receiving a reversion.
Treasury Regulation 1.401-2(b), interpreting section 40l(a)(2), provides that employers may not recover surplus assets unless the surplus results from actuarial error. 177 This regulation has a sensible purpose, well grounded in ERISA's goals. If the employer truly erred in making contributions, the premise underlying a defined benefit plan, which requires that employers fund only in order to meet the future benefit entitlement of employees, implies that it is logical to allow the employer to recover mistaken contributions. However, if ERISA or the employer's funding methodology requires the employer to fund benefits such as early retirement benefits prior to accrual, then the surplus that results upon termination from those contributions is not due to actuarial error. Instead, the surplus results from the employer's termination of the plan, which prevented those early retirement benefits from ever accruing. No premise of an ERISA defined benefit program requires the distribution of such an excess to the employer.
However, an IRS revenue ruling effectively defines all excess assets as resulting from actuarial error by permitting the employer to use the valuation of benefits in "determining whether there is any surplus due to actuarial error." 178 That ruling means that no restriction exists on an employer's ability to recover excess assets based on the origin of the excess. The revenue ruling appears inconsistent with the language of the regulation, which states that assets do not result from actuarial error if they are the "result of a change in the benefit provisions or in the eligibility requirements of the plan." 179 In summary, the regulation attempts, consistent with ERISA's pill-poses in regulating defined benefit plans, to prohibit employers from recovering plan assets unless their contributions were made in error. However, the revenue ruling 175. I.R.C. § 40l(a)(2) (1982). The pertinent part of that section reads that a pension plan cannot qualify under ERISA unless "it is impossible, at any time prior to the satisfaction of all liabilities with respect to employees and their beneficiaries under the trust, for any part of the corpus or income to be .
•. used for, or diverted to, purposes other than for the exclusive benefit of his employees •. [Vol. 87:1034 interpreting that regulation seems to deprive the regulation of any real force. Such an interpretation might suggest that the IRS approves of employers recouping large amounts of excess assets. The IRS, however, effectively limits its definition of excess assets by interpreting early retirement benefits as accrued benefits, thus requiring their payment out of what might otherwise be excess assets.1 80 Another ambiguous regulation is 29 C.F.R. 2618.16 which pur-, ports to explain the requirements of category six. 181 The preamble to the proposed regulation defines category six as containing "the value of accrued forfeitable benefits." 182 It is possible to interpret this, as does the PBGC, 183 to mean that category six pertains only to accrued benefits. However, this language does not necessarily limit the scope of category six· to only accrued benefits. 184 It is logically consistent that category six could also pertain to non-accrued benefits such as early retirement benefits. In contrast, the regulation itself states that "[t]he benefits assigned to priority category 6 ... are all of the participant's benefits under the plan, whether forfeitable or nonforfeitable." 185 This language is subject to the same conflicting interpretations as the actual language of section 4044(a)(6). Does "all benefits" mean all of the benefits that a participant could ever hope to receive? Or does "under the plan" mean that the only benefits covered are those for which the employee has met all of the plan's criteria? Also, what is the effect of including nonforfeitable benefits? Because this regulation and its proposed preamble are hopelessly ambiguous, they are of no significant help in defining the contours of category six coverage. Yet other regulations and revenue rulings appear to allow the employer to receive a reversion of excess assets without paying early retirement benefits to employees who do not qualify for those benefits under the plan. The jointly issued guidelines on terminations state that employers must protect only participants' accrued benefits against risk. 186 186. The Guidelines werejointly issued by the IRS, PBGC, and the Department of Labor to clarify an employer's right to receive a reversion upon plan termination. 2 G. BOREN, supra note 4, at § 17:15 (1988 Supp). In pertinent part, the Guidelines state:
[W]hen an employer terminates a defined benefit pension plan, it may not recover any surplus assets until it has fully vested all participants' benefits and has purchased and distrib-distribute accrued benefits.181 Both the IRS and the PBGC interpret the statutory language and their regulations as not requiring payment of early retirement benefits under category six. 188 The IRS's position is not inconsistent with its interpretation that funded and non-contingent benefits of the type at issue in Amato are accrued benefits. 189 Inclusion of all early retirement benefits under section 4044(a)(6) would extend the payment requirement beyond what is required by· the IRS's position on accrued benefits. For example, the IRS's interpretation of accrued benefits apparently would not require payment of unfunded, contingent benefits.190 However, including all early retirement benefits under section 4044(a)(6) might require payment of Sutton-type, and possibly even Blessit-type, benefits, a far more inclusive requirement.
The PBGC recently stated in an opinion letter:
Section 4044(a) does not create benefit entitlements not otherwise provided for elsewhere in BRISA or under the plan .... Section 4044(a)(6) accordingly does not require the allocation of assets to pay benefits that might have accrued in the future if the Plans had not terminated and the participants had continued performing covered service. Consequently, such "unaccrued benefits" cannot be considered "liabilities of the plan to Supreme Court review, a single federal agency can better achieve uniform interpretations of federal statutes than can thirteen federal circuits.199 Uniformity possesses many virtues, including allowing companies to conform their conduct to the law and ensuring that they are not subject to conflicting requirements. The only question that the courts need ask regarding an agency's interpretation is whether that interpretation is "based on a permissible construction of the statute. "200 Section 4044(a)(6)'s ambiguity permits reliance on the interpretation given it by the agencies responsible for its enforcement.
Although the regulations do not clearly resolve the issue, both the PBGC and the IRS believe that section 4044(a)(6) does not require payment of early retirement benefits. Their interpretations are entitled to great deference.
In summary, the circuit courts are in conflict and the statutory language and legislative history are ambiguous with regard to the questions of (1) whether BRISA includes early retirement benefits in its definition of accrued benefits and (2) whether section 4044(a)(6) requires payment of early retirement benefits. However, the courts should defer to the unanimous interpretation of the agencies charged with BRISA administration that section 4044(a)(6) does not require payment of non-accrued benefits.
IV. THE PURPOSES OF BRISA AND PUBLIC POLICY CONSIDERATIONS
Although section 4044(a)(6) does not require payment of early retirement benefits, it remains unclear whether early retirement benefits are in fact accrued benefits. The agencies have not yet agreed on that issue, so their interpretations cannot be considered dispositive. In determining whether accrued benefits should be interpreted to include early retirement benefits, thereby requiring payment of those benefits upon plan terminations, it becomes important to assess the public policy issues involved.
This Part examines the policy considerations bearing on whether BRISA should be read to require employers to pay early retirement benefits upon plan termination. The first section analyzes whether such a requirement may cause employers to stop offering early retirement benefits as part of their defined benefit plans or to switch to defined contribution plans. The second section discusses whether employers would decrease funding of their plans to a dangerously low level. The third section reviews the appropriateness of awarding retroactive relief. The fourth section examines whether payment of early retirement benefits will necessarily result in younger, shorter service (1984) . [Vol. 87:1034 employees receiving a disproportionate share of plan assets at the expense of older, longer service employees. The fifth section explores the debate over who would be unjustly enriched by receiving the dollars that employers contributed to fund early retirement plans: employers or employees. Finally, this Part considers expectations of employees, the contractual nature of early retirement plans, and ERISA's status as remedial legislation.
A. Availability of Early Retirement and Defined Benefit Plans
If ERISA requires employers to pay out early retirement benefits upon plan termination, employers may stop offering early retirement benefits. Also, requiring use of otherwise excess assets to pay such benefits might encourage employers to set up defined contribution plans instead of defined benefit plans, or even to offer no pension plan at all. 201 Either of these employer responses would be bad for employees.
Two reasons might cause an employer to substitute a defined contribution plan for a defined benefit plan. First, if the employer terminates a defined benefit plan, receives a reversion, and institutes a new defined benefit plan, the employer takes a risk that the IRS will find that the termination was just a sham to continue effectively the original plan while depleting it of excess assets. 202 When the IRS makes such a finding, the employer is not allowed to keep the reversion. 203 Therefore, it is safer for employers to set up defined contribution plans after terminating a defined 'benefit plan; such a move makes it clear that the new defined contribution plan is not a continuation of the old defined benefit plan. 204 Second, in defined benefit plans employers bear all the investment risk.2°5 Employers may decide not to bear that risk if they are also effectively precluded from benefiting from any potential investment gain because they always must use excess funds upon termination to pay early retirement benefits. By turning to a defined contribution plan the employer can avoid bearing the risk of loss but does not receive any gain because contribution is fixed.
Defined benefit plans are generally better for employees than defined contribution plans. In defined contribution plans, the employees bear all the investment risk. 206 This results in uncertainty regarding the amount of the employees' ultimate benefit entitlements and thereby undermines ERISA's goal of increasing employees' certainty in their retirement income. 207 Also, a defined benefit plan typically pays benefits on a monthly or annual basis. This is consistent with ERISA's goal of ensuring lifetime incomes, whereas the typical defined contribution plan pays benefits in a lump sum -far less effectively ensuring lifetime income. 208 In general, defined benefit plans provide better retirement benefits than any other type of private retirement plan, and any change which decreases their use would ultimately have negative effects on retirees. 20 9 · However, employers may have independent reasons for continuing sponsorship of defined benefit plans and including early retirement benefits in those plans. These reasons may offset any of the disincentives that result from requiring payment of early retirement benefits upon plan terminations. 210 For example, the employer's collective bargaining agreement often requires employer sponsorship of such . plans. 211 Also, practically, when negotiated agreements require such plans, few employers will offer less attractive plans to their nonunion employees. Most employers hesitate to give nonunion employees such a clear incentive to unionize.
Strong pension programs also may enhance companie8' abilities to "attract and retain younger and more productive workers and to ease older and presumably less productive workers out of the firm." 212 Another benefit accrues to employers through use of defined benefit plans, according to many compensation experts, because favorable and reliable benefit plans increase employee morale. 213 Similarly, attractive [Vol. 87:1034 benefit plans may increase employee retention. 21 4 Also, the true purpose of some plans might be to give strong benefits to key employees, especially in the case of small businesses. Such benefits are funded with expectations of large benefit payouts, not with the hope of reversion to the contributing employer. 215 Finally, employers may not put great weight on the potential for future excess asset recovery when deciding whether to establish an employee benefit plan, or which type of plan to choose. 216 Therefore, it is at least questionable whether requiring payment of early retirement benefits upon plan termination will result in substantial numbers of employers completely eschewing benefit plans or turning to defined contribution plans.
B. Ensuring Appropriate Plan Funding
BRISA allows employers significant leeway in funding their plans. If opportunities for employers to :receive reversions are limited by requiring employers to pay more benefits upon plan termination, employers may take advantage of ERISA's flexible funding requirements and reduce their plan funding. 217 Reduced funding could result in plans with insufficient funds to pay even regular retirement benefits. The crux of this argument is that employers who know that they can receive any excess that results from liberal funding will be more willing to put tax-deferred dollars into pension plans than employers who know that they will not receive any resulting excess. Employers may be less likely to make contributions before absolutely necessary if they know that the likelihood of receiving a reversion upon plan termination is limited because they must pay out large amounts in early retirement benefits.
Reduced plan funding would have two negative consequences. First, it would decrease plan security -at least for those benefits not guaranteed by the PBGC. 218 Second, increasing the number of underfunded plans could increase the amount payable by the PBGC through its plan guarantees. 219 Because the PBGC is already severely in debt, 220 its ability to meet additional liabilities is uncertain.
However, requiring payment of early retirement benefits need not result in underfunded plans. It may be that employers do not choose their funding methods with an eye toward potential reversions .. Instead, an employer may genuinely be concerned about providing funded benefits for its employees. 221 Or, the employer may realize that making tax credited contributions to a plan early, and allowing those contributions to increase on a tax deferred basis for a longer number of years, reduces the cost to the employer of any given defined benefit. 222 Furthermore, BRISA currently requires that employers at least conform with minimum funding standards to protect employees and the PBGC against inadequate funding. If requiring employers to pay early retirement benefits upon plan termination results in less responsible funding and ERISA's current minimum funding requirements do not fully protect employees and the PBGC, Congress can easily address that problem by , setting stricter funding standards. 223 
C. Retroactive Awards in Pension Cases
The Court has sometimes been reluctant to grant retroactive remedies in pension plan cases. In Title Vll2 24 cases, the Court has formulated a three prong test to determine the appropriateness of retroactive awards. The three criteria that must be met to preclude a retroactive award are:
[ iting gender discrimination in actuarial tables has led the court to deny retroactive awards. 226 This three prong test does not restrict requiring retroactive payment of early retirement benefits by employers who terminated plans before the 1984 REA clarification. Admittedly, the situation passes prong one; the issue of law is a difficult one and a reasonable plan administrator could have believed that BRISA did not require payment of early retirement benefits. Applying the second prong, retroactive awards are not necessary for future enforcement; no problems of willful noncompliance are expected. Nonetheless, requiring payment of early retirement benefits upon plan termination fails the third prong of the Court's test. The Court established the third prong primarily to ·avoid jeopardizing the continuing viability of pension plans and to avoid unduly burdening current contributors by requiring them to pay not only their current share but also that portion of court mandated benefits that was not funded in the past. 227 In contrast, most of the early retirement benefits at issue here were funded. No payments would be made that were not funded. At most, the courts will require companies to turn over to employees those funds that the companies originally' voluntarily set aside in pension plans for the purpose of paying benefits to employees. Also, there is no chance of jeopardizing ongoing pension plans because by definition the only plans at issue have been terminated at least with respect to the claimants. Therefore, since there is no inequitable result, retroactive award of early retirement benefits from terminated plans is not precluded by the Court's test.
D. Guarding the Relative Rights of Employees
Requiring payment of benefit expectations upon plan termination could lead to younger, shorter service employees receiving a disproportionate share of plan assets at the expense of older, longer service workers. The Blessitt en bane court found this persuasive, because if category six covers both accrued, nonvested benefits 228 and nonaccrued, nonvested benefits, then it would appear that employers would allocate equivalent shares to all employees with either type of claim.229 226 Yet the relative rights of older, longer service employees may be protected by other means, such as establishing subcategories of priority payment. For example, the fiist level subcategory, within category six, could require that accrued benefits be paid first. The plan could also provide that a lower category of benefits must be paid from funds that remain after payment of the higher level benefits. Section 4044(a) specifically allows for establishment of such subcategories. 230
E. Excess Assets as Unjustly Enriching Employees or Employers
Some commentators have argued that permitting employees to receive the excess assets that remain after plan termination would unjustly enrich those employees. 231 The proponents of this position argue that monies that would be used to pay early retirement benefits are excess assets. They believe that the excess assets should go to the employers rather than unjustly enriching the employees. The argument relies on the premise that in a defined benefit plan, employees are entitled only to accrued benefits -narrowly defined to exclude early retirement benefits -and anything extra represents a windfall.
This argument ignores the statutory and regulatory requirement that all assets of the plan inure only to the benefit of participants. 232 It also conflicts with Congress' purpose in allowing the employer a tax deduction for plan contributions. Congress provides that deduction as a way of encouraging employers to maintain and fund plans that ultimately result in pension income to retirees. 233 As the dissent in Ashenbaugh stated, "[w]hile Congress intended this government subsidy to assist retirement saving, its purpose is perverted when the assets thus engendered inure to the plan sponsor rather than to a retiring plan participant." 234 Furthermore, the unjust enrichment argument just as easily cuts the other way: reversion of excess assets to the employer unjustly enriches the employer. The Amato court in rejecting the theory, held that BRISA preempts any state common law claim of unjust enrichment.23s [Vol. 87:1034 Theories of unjust enrichment offer little aid in resolving the issue of payment of early retirement benefits. Both employees and employers make logical but not compelling claims that receipt of assets by the other side would amount to unjust enrichment. In any case, BRISA preemption may moot these arguments.23 6 F. Employees' Expectations, the Contractual Nature of Early
Retirement Benefits, and ERISA as Remedial Legislation
There are compelling independent policy reasons for requiring employers to pay early retirement benefits upon plan termination. Employees legitimately expect to receive the early retirement benefits offered in their pension plans. Employees base their expectations, at least in part, on the fact that the pension benefits represent a form of deferred compensation for services the employees render while actively employed. These employee expectations should be fulfilled before an employer captures excess assets. Moreover, an employer's elective pension benefit plan creates contractual obligations that should be fu1filled upon plan termination.
Employers do not give pension plans to their employees gratuitously. 237 Instead, pension plans are simply a form of deferred compensation. This was clear to the Congress when it passed BRISA. The Senate report recognized that "losses of pension rights are inequitable, since the pension contributions previously made on behalf of the employee may have been made in lieu of additional compensation or some other benefits which he would have received. 236. See supra note 235 for references that discuss the extent of ERISA's preemption of these arguments.
237. If this was false for publicly held companies, those plans would violate the requirement that a corporation must be run for the benefit of its shareholders. funded on an actuarial basis, provides benefits fixed under a contract between the employer and retiree based on a past assessment of the employee's expected years of service, date of retirement, average final salary, and years of projected benefits.").
The employer has a contractual duty to pay these benefits even if that duty is not explicitly required by ERISA. Furthermore, Congress passed ERISA as remedial legislation. As in the case of other remedial legislation, the courts should construe ERISA to provide maximum protection to the employees that Congress designed it to protect. 242 That means construing ERISA, where its provisions are unclear, to protect employees' expectations regarding early retirement benefits. _ In summary, though some public policy concerns suggest that employers should not be required to pay early retirement benefits upon plan termination, many of those concerns are either illusory or may be resolved by congressional or employer action. The only consideration remaining is that requiring such payment might cause employers to favor defined contribution plans or no plan at all over defined benefit plans. While empirical data is not available, this concern is mitigated by the opposing considerations stated above. 243 Furthermore, there are compelling independent policy reasons for requiring payment of early retirement benefits. From a policy perspective then, employers should be required to pay funded, noncontingent early retirement benefits as accrued benefits upon plan terminations before the employer may receive a reversion of excess assets.
CONCLUSION
If early retirement benefits are "accrued benefits," section 4044 when read in conjunction with section 4ll(d)(3) requires that employers pay them upon plan termination before the employer may receive a reversion of excess assets. However, the circuit courts are split as to whether early retirement benefits are accrued benefits. The split is understandable because the relevant statutory language of ERISA does not clearly resolve the question, and the legislative history is ambiguous. While all of the applicable agencies are not clearly in agreement on the i~sue, the IRS believes that funded, non-contingent early retirement benefits of the type at issue inAmato 244 are accrued benefits, and that ERISA therefore requires employers to pay those benefits upon plan termination.
The distribution requirements of ERISA section 4044(a)(6) could be read as requiring payment of early retirement benefits. However, all of the agencies involved interpret section 4044(a)(6) as not requiring payment of early retirement benefits. The courts' normal principle of deference to interpretations of the agencies responsible for adminis- tration of the statute in question should therefore lead to court enforcement of the agencies' interpretation.
Therefore, while section 4044(a)(6) should not be read as requiring payment of all early retirement benefits, the IRS's position that funded, non-contingent benefits are accrued benefits should be accorded some deference. Also, policy considerations militate in favor of requiring payment of early retirement benefits when a plan is terminated. Although some policy implications seem to preclude requiring payment of early retirement benefits upon plan termination, these implications lack persuasiveness. Employees have legitimate expectations that they will have an opportunity to earn early retirement benefits. Employees trade current income for the opportunity to receive those future early retirement benefits. The employer denies the employee the opportunity of ever meeting the plan criteria for early retirement benefits in many cases where the employer terminates the pension plan. Requiring the employer to pay early retirement benefits to employees with the funds that the employer originally contributed to the plan for that purpose offers a fair solution and certainly lies within ERISA's goals of providing reliable retirement benefits. Such a requirement is also consistent with ERISA's status as remedial legislation which should be construed in favor of the employees that it was designed to protect.
-Dana M. Muir
